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STATEMENT OF QUESTION INVOLVED 

The defendant was convicted for alleged violation of 
the Mail Fraud Statute. 

The undisputed evidence was to the effect that the 
fraud alleged in the indictment was fully accomplished 
in June, 1941. 

The prosecution, to escape effect of Statute of Limita¬ 
tions, alleged in the indictment and offered proof that 
defendant mailed letters to complainant in 1950-51, the 
purpose of which was to conceal from the complainant 
the fraud fully accomplished in 1941. 

QUESTION: Can the Statute of Limitations be so 
avoided? 
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In The 


Ittfteb States (Emtrt of Appeals 

For the District of Columbia Circuit 


No. 11,693 

Woodruff L. Clark, Appellant 
v. 

United States of America, Appellee 

Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of the 
Federal Rules of Criminal Procedure. 

THE STATUTES 

The Statute (Section 1341, Title 18, U. S. Code) under 
which the appellant has been convicted reads as follows: 

“Whoever, having devised or intending to devise 
any scheme or artifice to defraud, or for obtaining 
money or property by means of false or fraudulent 
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pretenses, representations, or promises, or to sell, 
dispose of, loan, exchange, alter, give away, dis¬ 
tribute, supply or furnish or procure for unlawful 
use any counterfeit or spurious coin, obligation, se¬ 
curity, or other article, or anything represented to be 
or intimated or held out to be such counterfeit or 
spurious article, for the purpose of executing such 
scheme or artifice or attempting so to do, places in 
any post office or authorized depository for mail mat¬ 
ter, any matter or thing whatever to be sent or de¬ 
livered by the Post Office Department, or takes or 
receives therefrom, any such matter or thing, or 
knowingly causes to be delivered by mail according 
to the direction thereon, or at the places at which it 
is directed to be delivered by the person to whom it 
is addressed, any such matter or thing, shall be fined 
not more than $1,000 or imprisoned not more than 
five years, or both (June 25, 1948, c. 645, §1, 62 Stat. 
763; May 24, 1949, c. 139, §34, 63 Stat. 94).” 

The three year Statute of Limitations, as provided for 
in Title 18, Section 3282, U. S. Code, reads as follows: 

“Except as otherwise expressly provided by law, 
no person shall be prosecuted, tried, or punished for 
any offense, not capital, unless the indictment is 
found or the information is instituted within three 
years next after such offense shall have been com¬ 
mitted. (June 25, 1948, c. 645, §1, 62 Stat. 828). 

STATEMENT OF THE CASE 

The appellant in a trial beginning and ending on No¬ 
vember 3, 1952 was tried in the United States District 
Court for the District of Columbia on an indictment con¬ 
taining four counts in each of which he was charged with 
violation of Title 18, Section 1341, U.S.C., which is other¬ 
wise known as the Mail Fraud Section. (App. 2A-8A) 

Following the indictment and prior to trial Motion to 
Dismiss the indictment (R. 30) was filed on behalf of the 
Defendant predicated on the fact that the conversion was 
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accomplished by the defendant in April and May, 1941, 
and that therefore the specific fraud made the basis of 
the indictment was accomplished completely in April and 
May, 1941. Such being the case it was the contention of 
the Defendant that the prosecution was barred by the 
Statute of Limitations because the letters in 1950 and 
1951 could not be and were not in furtherance of a fraud 
completely accomplished in 1941. The Motion to Dismiss 
the indictment was denied without prejudice so as to per¬ 
mit of the matter being raised at the trial at the end of 
the prosecution’s case. 

The trial, by consent of parties, was had by the Court 
without jury and on a stipulated set of facts. (R. pg. 
9-18) 

The facts stipulated were to the effect that the De¬ 
fendant was District Manager for the Continental Life 
Insurance Company in Washington, D. C. in April and 
May, 1941; that Ruth K. Dixon was the beneficiary of 
two insurance policies written by the Continental Life 
Insurance Company on the life of her husband who died 
April 2. 1941; that the Defendant suggested to Mrs. 
Dixon that she reinvest the proceeds of the insurance 
($3398.94) and a smaller additonal amount ($101.06) to¬ 
taling $3500.00, with the Continental Life Insurance Com¬ 
pany: that the Defendant received this amount of money 
and converted it to his own use at that time; that by 
the terms of an investment agreement which the De¬ 
fendant gave to Mrs. Dixon bearing the forged signature 
of the authorized signatory of the Company, Mrs., Dixon 
was to receive semi-annual interest checks on May 1 and 
December 1; that the Defendant did send to Mrs. Dixon 
Cashier’s Checks which he purchased with his own funds 
and delivered them to her personally; that in 1943 the 
Defendant’s employment with the Company was termi¬ 
nated. at which time no disclosure of Mrs. Dixon’s 
$3500.00 was made; that in 1945 Mrs. Dixon decided to 





4 


withdraw some or all of the “invested” funds but that 
the Defendant dissuaded her and convinced her she 
should sell her War Bonds instead; that the Defendant 
told Mrs. Dixon following his separation from the Conti¬ 
nental Life Insurance Company in 1943 that he would 
like to handle the payment of interest instead of it coming 
directly from the Company because he got some slight 
commission for his wmrk in this regard; that in 1950 Mrs. 
Dixon moved to Florida and the semi-annual checks were 
not regularly received; that she wrote to the Defendant 
inquiring as to the delay and advising that she was going 
to take the matter up with the Continental Life Insurance 
Company direct. The four letters wrhich are respectfully 
made the basis of the four different counts of the indict¬ 
ment are what the Defendant mailed from the District of 
Columbia in answer to her letters, which letters of the 
Defendant were dated respectively. May 29, 1950, Decem¬ 
ber 20, 1950, January 31, 1951 and April 23,1951. 

Prior to the receipt of the fourth letter Mrs. Dixon 
had contacted the Continental Life Insurance Company 
and was advised for the first time that there was no in¬ 
vestment agreement with that Company. As indicated 
above the stipulated fact was that the Defendant had in 
fact converted the $3500.00 to his own use at the time 
of receipt in April and May, 1941. 

On the stipulated facts as above, the Defendant through 
his counsel, moved for a Judgment of Acquittal. The 
Court heard argument of counsel for the Defendant and 
the prosecution, and then took the matter under advise¬ 
ment. On December 5, 1952, the District Court denied 
the Motion for Judgment of Acquittal and made a finding 
of guilt on all four counts. 

The Defendant in proper time under the rules, filed a 
Motion for Judgment of Acquittal Non Obstante Vere¬ 
dicto and/or Motion for New’ Trial. (P.R. 9) 
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The foregoing Motions were argued before the trial 
court and the same were taken under advisement and 
then overruled. (P.R. 9) 

On January 23, 1953, the Court sentenced the De¬ 
fendant to 1 to 3 years on each of the four counts of the 
indictment, said sentence to run concurrently. (P.R. 9) 

STATEMENT OF POINT 

The Court erred in refusing to grant defendant’s Mo¬ 
tion for Judgment of Acquittal. 

SUMMARY OF ARGUMENT 

The crime charged (Section 1341, Title 18, U.S.C.) hav¬ 
ing occurred more than three years prior to the indict¬ 
ment was barred under the Statute of Limitations as 
provided for in Section 3282, Title 18, U. S. Code. 

ARGUMENT 

The stipulated facts in this case indicate that in April 
and May, 1941 the Continental Life Insurance Company 
drew two checks aggregating $3500.00 and payable to 
Ruth K. Dixon, the same being payment of policies of 
insurance held on her husband who had died. The stipu¬ 
lated fact further is to the effect that both of these checks 
were turned over by Mrs. Dixon to the Defendant with 
authority to reinvest same with the insurance company. 
The further stipulated fact is that on receipt of the 
checks in April and May, 1941 the Defendant then and 
there at the same time converted the proceeds of said 
checks to his own use. 

The prosecution notwithstanding its agreement by way 
of stipulation that the conversion or defrauding as same 
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was alleged in the indictment, was accomplished in 1941 
(App. 2A-8A) sought to support the prosecution under 
Section 1341, Title 18, U.S.C. on the theory that the letters 
written by the Defendant in 1950 and 1951 and made a 
part of the respective four counts in the indictment 
brought the prosecution within the three year statutory 
period of limitations. 

Tt is to be borne in mind under the stipulation that 
between June. 1941 and May 29, 1950, the date of the 
first letter set forth in the indictment, nothing was done 
by the Defendant that would sustain any theory of use 
of the mails in a scheme to defraud. 

Attention of the Court is first directed to the case of 
U. S. vs. Ames, 39 F.Supp. 885, where it is pointed out 
that the offense wus to be regarded as having been com¬ 
mitted when the fraudulent statements were made and 
deeds and contract delivered. 

It is urged to the Court that the offense in the instant 
case w*as committed when the defendant supposedly 
falsely represented as to the reinvestment of the money 
and as a result thereof obtained the said money and con¬ 
verted it to his own use during April, May and June, 
1941. 

Tn the case of U. S. vs. Proctor mid Gamble Company, 
47 F.Supp. 676, a prosecution under the Mail Fraud 
Statute, the Court ruled that the prosecution was barred 
by the three year Statute of Limitations insofar as sub¬ 
stantive offense charges were concerned. 

Tt is to be borne in mind that the four counts in the 
instant indictment charge substantive violation of the 
Mail Fraud Statute. 
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The prosecution relied on the following cases: 

Stewart vs. U. S., 119 Fed. 89, 

Freeman vs. U. S., 244 Fed. 1, 

U. S. vs. Spetiberger, et al, 28 F.Supp. 380, 

Lewis, et al vs. U. S., 38 F.2d 406, 

Bogy and Spaulding vs. U. S., 96 F.2d 734, 

Davis vs. U. S ., 125 F.2d 144, 

U. S. vs. Riedel, 126 F.2d 81, 

as bringing this case by virtue of the letters within the 
three year limitation period. It is urged by the prosecu¬ 
tion that these letters are what may be designated as 
“lulling letters”. 

It is of interest to note that in the Riedel case (supra), 
cited by the prosecution, it is pointed out that the words 
of the statute “in furtherance of” can be established only 
when the scheme is still in existence. The case further 
states the rule of law to be: 

“If the scheme to defraud was over or had been 
abandoned there could be no use of the mails in fur¬ 
therance of it. (Emphasis supplied) 

“The words ‘in furtherance’ as applied to the 
scheme may be established only when the scheme is 
still in existence.” 

Defendant suggests to the Court again that the scheme 
to defraud was an accomplished situation in June, 1941 
and therefore the letters in 1950 and 1951 could not be 
in furtherance of something long since accomplished. 

The prosecution has given no thought to the fact that 
the letters instead of being “lulling letters” were in fact 
acts committed by the defendant “to hinder or prevent 
the apprehension, trial or punishment,” for the conversion 
accomplished in 1941. 

In this latter connection it is to be borne in mind that 
none of the cases cited by the prosecution gave any con¬ 
sideration to the fact that things can be done “after the 
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fact” the purpose of which is to conceal criminal conduct 
or to prevent the fact of such conduct becoming known. 

Title 18, Section 3, U. S. Code insofar as pertinent 
here reads as follows: 

“Accessory after the fact. 

Whoever, knowing that an offense against the 
United States has been committed, receives, relieves, 
comforts or assists the offender in order to hinder 
or prevent his apprehension, trial or punishment, is 
an accessory after the fact. • # • (June 25, 1948, 
c. 645 §1, 62 Stat. 684) ” 

Title 22, Section 106, D. C. Code (1951 ed.) on the 
same subject provides as follows: 

“Accessories after the fact. 

Whoever shall be convicted of being an accessory 
after the fact to any crime punishable by death shall 
be punished by imprisonment for not more than 
twenty years. Whoever shall be convicted of being 
accessory after the fact to any crime punishable by 
imprisonment shall be punished by a fine or imprison¬ 
ment or both, as the case may be, not more than 
one-half the maximum fine or imprisonipent, or both, 
to which the principal offender may be subjected. 
(Mar. 3, 1901, 31 Stat. 1337; ch. 854, $909.)” 

Certainly the prosecution will not contend that acts 
that would be deemed “after the fact” as contemplated 
under both the Federal and District of Columbia Codes 
(supra) insofar as a person other than the perpetrator 
of the main crime would not be acts “after the fact” when 
performed by the person who perpetrated the main 
crime. 

Attention of the Court is directed to Paragraph 1 of 
Count 1 of the indictment (App. 2A-3A), and which para¬ 
graph is made part of each of the fourt counts by refer¬ 
ence and which reads as follows: 

“1. In about April 1941, and continuously there¬ 
after to the time of the filing of this indictment in 



9 


Court, the defendant, Woodruff L. Clark devised and 
intended to devise a scheme and artifice to defraud 
Ruth K. Dixon and for obtaining her money and 
property by falsely pretending, representing and 
promising to her that if she would deliver her 
money and property to him, he, the defendant, who 
was in April, May and June, 1941 District Manager 
of the Continental Life Insurance Company in the 
territory of the District of Columbia, would invest 
the money and property so delivered to him with 
that Company for the benefit of Ruth K. Dixon; it 
being the intention of the defendant at the time the 
false pretenses, representations and promises men¬ 
tioned would be made not to invest the money and 
property as promised, but fraudulently to convert it 
to his own personal use.” 

There is no allegation in this Paragraph which is the 
charging part of each Count of the indictment of a 
scheme after conversion to lull the complainant into a 
sense of security or to deceive the said party as to the 
fact of conversion. This charging portion of the indict¬ 
ment alleges a scheme to defraud which scheme was an 
accomplished fact with nothing further to be done to pro¬ 
mote its accomplishment as of June, 1941. 

On the very theory that is charged in the indictment 
there is set forth the allegation that “at the time of the 
false pretenses, representations and promises mentioned 
would be made not to invest money and property as 
promised, but fraudulently to convert it to his own per¬ 
sonal use.” (App. 2A-3A) 

The stipulation discloses that that situation was com¬ 
plete, namely, that he did not have the intention to invest 
and moreover that the defendant fraudulently converted 
it to his own personal use in 1941. 

The cases cited by the prosecution do not apply for 
the reasons already suggested, namely, that the scheme to 
defraud was already accomplished at the time of the 
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mailings and that the mailings were merely acts by the 
defendant to conceal the fraud already accomplished and 
such mailings, therefore, must be considered only as 
“after the fact”. 

That the Motion for Judgment of Acquittal is based 
on a sound conception of the law is clearly illustrated in 
the case of Kami vs. U. S., 323 U.S. 88, 89 L.Ed. 88, 
wherein a conviction for violation of the Mail Fraud 
Statute, coming from the Maryland Federal District, 
was reversed. Mister Justice Roberts, writing the opin¬ 
ion of the Court, pointed out: 

“The scheme in each case had reached fruition. 
The persons intended to receive the money had re¬ 
ceived it irrevocably. It was immaterial to them, or 
to any consummation of the scheme, how the bank 
which paid or credited the check would collect from 
the drawee bank. It cannot be said that the mailings 
in question were for the purpose of executing the 
scheme, as the statute requires.” 

In the same case Justice Roberts also stated that: 

“Also to be distinguished are cases where the use 
of the mails is a means of concealment so that further 
frauds which are part of the scheme may be perpe¬ 
trated.” 

Subnote to this statement by Justice Roberts points to 
some of the very cases relied on by the prosecution. 

It is interesting to note in this same ease as pointed 
out by Justice Roberts at page 95 of the opinion that the 
prosecution therein urged that the scheme was not com¬ 
plete and in connection therewith the Justice stated as 
follows: 

“But, even in that view, the scheme was completely 
executed as respects the transaction in question when 
the defendants received the money intended to be 
obtained by their fraud, and the subsequent banking 
transactions between the banks concerned were 
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merely incidental and collateral to the scheme and not 
a part of it.” 

Surely the above language of Justice Roberts is most 
applicable to the situation in this case, for the fact is 
that “* • • the scheme was completely executed • * 
as in the Kann case (supra). In the instant case we do 
not have transactions but rather one transaction accom¬ 
plished nine years before the use of the mails and the 
undisputed fact that in the interim of nine years no use 
of the mails is charged. 

In the Kann case (supra) there is no situation of where 
the defendants knew that the checks would be dishonored 
and in this case there was no link in the chain that re¬ 
mained after the appellant obtained the money and con¬ 
verted it to his own use in 1941. 

The Court’s attention is directed to the fact that in the 
Kann case (supra), Mister Justice Douglas, writing the 
dissent offered only one case in support of his position, 
that being Decker vs. TJ. S. (C.C.A. 4th) 140 F.2d 378, 
379. This is one of two cases involving the same de¬ 
fendant decided by the 4th Circuit on the same day, 
January 21, 1944. The other Decker case is reported in 
the same volume, 140 F.2d 375, and both cases grew out 
of the same investigation that brought forth the prosecu¬ 
tion in the Kann case (supra). Incidentally, the Kann 
case (later reversed by the Supreme Court (supra)) was 
decided also on January 21, 1944 and is reported in 140 
F.2d 380. The Decker case (supra) referred to by Justice 
Douglas in his dissent in the Kann case (supra) involved 
alleged violation of the Mail Fraud Statute as in the 
instant case. The other Decker case (supra) was a 
prosecution for alleged violation of the Sixth Supple¬ 
mental National Defense Appropriations Act of 1942, 50 
TJ.S.C.A. App. Sec. 1191(e). The reports indicate that no 
application for certiorari was made in either of the 
Decker cases (supra). 
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The reasoning of Justice Roberts in the Ivann case 
(supra) is in nowise changed by the decision of the Su¬ 
preme Court in U. S. vs. Sheridan, 329 U.S. 379, 393, 91 
L.Ed. 359. In this case a prosecution for violation of 
Section 3 of the National Stolen Property Act (causing 
the transportation in Interstate Commerce of forged 
checks knowing them to have been forged) it is pointed 
out, that at the time that the defendant cashed the checks 
in Michigan he had in mind that the checks would have 
to be transported in Interstate Commerce before the 
fact was ascertained that he had no such account in the 
bank located in Missouri. 

In this latter connection the indictment in the instant 
case does not charge any further frauds after the accom¬ 
plished conversion. (App. 2A-8A) There is no evidence 
before the Court that the defendant had in mind obtain¬ 
ing any more cheeks or other money in any form from 
the complainant or others. 

In the case of U. S. vs. McKay, 45 F.Supp. 1001, a 
prosecution for using the mails in a scheme to defraud, 
it is pointed out at page 1005 that: 

“If the scheme charged was completed before the 
mail was used the offense denounced by Section 215 
of the Criminal Code does not exist.” 

The referred to Section is the predecessor of the present 
Mail Fraud Section. 

In the case of SUipp et a! vs. V. S., 120 F.2d 898, the 
Court states: 

“In this case it is apparent the purpose of the 
scheme to defraud Christian had been completely 
accomplished when the Pauls Valley Bank accepted 
his check on the Tyler Bank and the money was 
paid to Rudder. Christian was then and there de¬ 
frauded. Up to that point the mails had not been 
used at all. * * * The mailing of the letter from 
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Fort Worth to Tyler was not in furtherance of the 
scheme and was not ‘caused’ by them. The facts do 
not support the conviction. Spillers v. United States, 
5 Oir. 47 F.2d 893.” 

Also to the same effect is the case of Dyhre vs. Hud¬ 
speth, 106 F.2d 286. The Court says: 

“The fraud charged in each of these counts stand¬ 
ing alone is not within the jurisdiction of the federal 
court, but it may be brought within that jurisdiction 
by charging that defendant used the United States 
mail ‘for the purpose of executing such scheme or 
artifice or attempting so to do’. That was charged 
here, but the charge clearly shows that the United 
States mail could not have been used for the purpose 
of executing or in attempting to execute the fraudu¬ 
lent scheme, because the mailing did not take place 
until after the defendant had induced the parties 
named to accept his fraudulent check for merchan¬ 
dise. He had thus accomplished all he set out to do 
in falsely representing that he had money on deposit 
in the banks.” 

Again by way of repetition defendant suggests to the 
Court that under the theory of the prosecution and as 
well the explicit words of the indictment the prosecution 
is based on a scheme to defraud the complainant and the 
use of the mails in furtherance thereof. The conceded 
statement of facts clearly point to the fact that the scheme 
to defraud wras accomplished and that the mailings re¬ 
ferred to in the indictment played no part whatsoever 
in the fraud already accomplished. 

See also: 

# Spillers vs. U. S., 47 F. 2d 893 
Bauman vs. U. S ., 156 F.2d 534 
Reining vs. U. S., 167 F.2d 362 
U. S. vs. Citrin, 58 F. Supp. 766 
TJ. S. vs. KuiJcen, 101 F.Supp. 929. 
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CONCLUSION 

The premises considered it is sincerely urged to the 
Court that the stipulated facts in this case do not support 
a basis of conviction and therefore that the Motion for 
Judgment of Acquittal should have been granted by the 
trial court. 

Respectfully submitted, 

William H. Coluns 
Attorney for Appellant 
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1 Filed in Open Court July 1 1952 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
Grand Jury Impanelled May 5, 1952, Sworn in on 

May 6, 1952 

The United States of America 
v. 

Woodruff L. Clark 

Criminal No. 1051-’52 
Grand Jury No. Orig. 

Vio. 18 U.S.C. 3241 

The Grand Jury charges: 

1. In about April 1941, and continuously thereafter 
to the time of the filing of this indictment in Court, the 
defendant, Woodruff L. Clark devised and intended to 
devise a scheme and artifice' to defraud Ruth K. Dixon 
and for obtaining her money and property by falsely pre¬ 
tending, representing and promising to her that if she 
would deliver her money and property to him, he, the 
defendant, who was in April, May and June, 1941 District 
Manager of the Continental Life Insurance Company in 
the territory of the District of Columbia, would invest the 
money and property so delivered to him with that Com¬ 
pany for the benefit of Ruth K. Dixon: it being the in¬ 
tention of the defendant at the time the false pretenses. 
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representations and promises mentioned would be made 
not to invest the money and property as promised, but 
fraudulently to convert it to his own personal use. 

2. For the purpose of executing the scheme and 
artifice to defraud, which is above described, the de¬ 
fendant did, on or about May 29, 1950, within the District 
of Columbia, place in an authorized depository for mail 
matter located in the District of Columbia, to be sent 
and delivered by the Post Office Department, an en¬ 
velope duly addressed and stamped for mailing, 
2 containing a letter, copies of which envelope and 
letter follow: 

MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY, SPRINGFIELD, MASSACHUSETTS 

Date May 29, 1950 

Dear Mrs. Dixon, 

Am sorry that this was not attended to earlier in the 
month but have just returned (Sat.) from Florida after 
a very enjoyable vacation, most of which was spent at 
Daytona Beach. Sorry that we didn’t get as far south 
as Miami as it would have been nice to see you all. 

Hope that all the family is well and that you all like 
it there. Write me all the news and give my very best 
regards to each one. 

Please sign the enclosed form and I will witness it 
here. 


Sincerely 

/s/ Woody Clark 
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W. L. Clark, Special Representative (Stamps) 

Massachusetts Mutual Life Insurance Company 
Suite 914, Evans Building (Postmark: 

Washington 5, D. C. Washington, D. C. 

May 29, 1950 4:30 PM 

AIR MAIL 

Mrs. Ruth K. Dixon 
2325 S. W. 27th Street 
Miami, Florida 

VIA AIR MAIL 
Special Delivery 

3 Second Count: 

1. The Grand Jury realleges all the allegations of 
paragraph one of the First Count. 

2. For the purpose of executing the scheme and artifice 
to defraud which is above mentioned, the defendant did, 
on or about December 20, 1950, within the District of 
Columbia, place in an authorized depository for mail 
matter located in the District of Columbia, to be sent and 
delivered by the Post Office Department, an envelope duly 
addressed and stamped for mailing containing a letter, 
copies of which envelope and letter follow: 

W. L. Clark (Stamps) 

8130 Old Georgetown Rd. (Postmark: 

Bethesda 14, Md. Washington, D. C. 

Dec 20 1950 12-PM 

Mrs. Ruth K. Dixon 
3941 N. W. 12th Street 
Miami, Florida 
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Dear Mrs. Dixon, 

I received your letter of Dec. 15d regarding the in¬ 
terest check. I have requested that it be prepared and 
I will forward it to you just as soon as I receive it. It 
should not be but a few days. I will expedite it as much 
as possible. 

Hope that all of you are well and that you will all 
have a lovely Christmas. Best wishes to every one of 
you. 

Always 

/s/ Woody Clark 


4 Third Covmi: 

1. The Grand Jury realleges all the allegations of 
paragraph one of the First Count. 

2. For the purpose of executing the scheme and arti¬ 
fice to defraud which is above described, the defendant 
did, on or about January 31, 1951, within the District of 
Columbia, place in an authorized depository for mail 
matter located in the District of Columbia, to be sent and 
delivered by the Post Office Department, an envelope duly 
addressed and stamped for mailing, containing a letter, 
copies of which envelope and letter follow: 

W. L. Clark (Stamps) 

8130 Old Georgetown Rd. (Postmark: 

Bethesda 14, Maryland Washington, D. C. 

Jan 31 1951 12-PM 

Mrs. Ruth K. Dixon 
3941 N. W. 12th. Street 
Miami, Florida 


G A 


8130 Old Georgetown Road 
Bethesda 14, Maryland 
January 30, 1951 

Dear Mrs. Dixon: 

I received your letter today regarding the interest 
check and at once went to the Continental Office to see 
about it. I had overlooked the matter until your letter 
came or it would have been attended to before this. How¬ 
ever, I am assured that you will have no more trouble 
with it and that your check will be drawn on the first 
of Mav and the first of November in the futher. The 
check in the amount of $61.25 which was due you on 
November first will be sent you on the 5th of February 
and then on time thereafter. I will see that the check 
is mailed Air Mail so that there will be no further delay. 

I sincerely hope that my neglect in this matter has not 
affected our friendship as I have always thought of you 
and all of vour familv as amoung the best of mv friends 
and I hope that it can always be that way and I would 
like to continue to handle this through my office if it is 
agreeable to you. 

I can assure you that your check will reach you, cer¬ 
tainly by February 7th and that you will have no more 
trouble. 

With my kindest regards and best to all the family. 

Sincerely, 

/s/ Woody Clark 

5 Fourth Count: 

1. The Grand Jury realleges all the allegations of 
paragraph one of the First Count. 

2. For the purpose of executing the scheme and arti¬ 
fice to defraud, which is above described, the defendant 
did, on or about April 23, 1951, within the District of 


Columbia, place in an authorized depository for mail 
matter located in the District of Columbia, to be sent 
and delivered by the Post Office Department, an envelope 
duly addressed and stamped for mailing, containing a 
letter and check, copies of which envelope, letter and 
check, follow: 

W. L. Clark (Stamps) 

8130 Old Georgetown Road (Postmark) 

Bethesda 14, Maryland Washington, D. C. 

Apr 3 1951 12:30 PM 

AIR MAIL 

Mrs. Ruth EL Dixon 
3941 N. W. 12th Street 
Miami, Florida 

4-23-51 

Dear Mrs. Dixon, 

Enclosed is check covering the payment of interest. 
Receipt for a full year interest will be forwarded on 
May 1, 1951 with other check, you can then receipt for 
both and return. In the futher all payments will be on 
due dates. 

Hastily 

/s/ Woody Clark 



15-80/511 


8 A 

SECURITY BANK 

Washington, D. C. April 23, 1951 No. 1001 

Pay to the Order of-Ruth K. Dixon..$61.25 

SECURITY BANK $61 and 25 cts 
CASHIER’S CHECK ) 

/s/ Signature illegible 

Vice President 

/s/ Charles M. Irelan 
Attorney of the United States in 
and for the District of Columbia 

A TRUE BILL: 

/s/ Oral L. Kline 
Foreman. 




















QUESTIONS PRESENTED 


In a case where appellant was convicted in 1952 of 
violating the Mail Fraud Statute and where the record 
shows that appellant admits defrauding one Ruth K. Dixon, 
then a recent -widow, of $3500.00 in 1941, by converting such 
money to his own use after persuading Mrs. Dixon to invest 
it in appellant’s insurance company in exchange for an 
“investment agreement”, and, further, where the record 
shows that appellant also admits sending four letters to 
Mrs. Dixon in 1950 and 1951, after Mrs. Dixon threatened 
to make inquiry of the insurance company as to why the 
terms of her “investment agreement” were not being fol¬ 
lowed, wherein, in three letters, appellant promised that the 
then due “interest” checks on her “investment” would be 
sent immediately and wherein, in one letter, he enclosed a 
payment check, the following questions, in the opinion of 
appellee, are presented: 

1. Does the use of the mails in an effort to assure the 
victim of a fraudulent scheme or artifice or to lull him into 
a false sense of security or into inaction, constitute a use 
of the mails in furtherance of such scheme or artifice? 

2. If so, is the instant case barred by the three year stat¬ 
ute of limitations? 


(i) 
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®nitei> States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,693 

Woodruff L. Clark, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 1,1952, an indictment was filed against appellant 
in the District Court in which it was charged, in the first 
count thereof, that in about April, 1941 and continuously 
thereafter to the time of the filing of the indictment, appel¬ 
lant devised and intended to devise a scheme and artifice 
to defraud one Ruth K. Dixon and for obtaining her money 
and property by falsely pretending, representing and 
promising to her that if she would deliver her money and 
property to him, he would, as the then District Manager of 
the Continental Life Insurance Company in the District of 
Columbia, would invest, with such company, her money and 
property so delivered, for her benefit; it being appellant’s 
intention, however, not to invest her money and property as 
promised but fraudulently to convert it to his own personal 
use. (J.A. 2A-3A). In executing the scheme and artifice to 
defraud, appellant, on or about May 29, 1950, within the 
District of Columbia, placed an envelope duly addressed and 

(1) 
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stamped for mailing, containing a letter, in an authorized 
depository for mail matter to be sent and delivered by the 
Post Office Department (J.A. 3A-4A). 1 

In the second count, it was charged that, for the purpose 
of executing the aforementioned scheme and artifice to de¬ 
fraud, appellant, on or about December 20, 1950, within the 
District of Columbia, placed an envelope duly addressed and 
stamped for mailing, containing a letter, in an authorized 
depository for mail matter to be sent and delivered by the 
Post Office Department. (J.A. 4A). 2 

1 The air mail, special delivery letter, dated May 29, 1950, set 
out in the first count, was postmarked “Washington, D. C., May 29, 
1950’’ at 4:30 P. M. (J. A. 4A). It was sent in a business envelope 
from W\ L. Clark, Special Representative, Massachusetts Mutual 
Life Insurance Company, Suite 914, Evans Building, Washington 5, 
D. C. to Mrs. Ruth K. Dixon 2325 S. W. 27th Street, Miami. Florida 
(J. A. 4A). Such typewritten letter reads as follows (J. A. 3A): 

Date May 29, 1950 

Dear Mrs. Dixon, 

Am sorry that this was not attended to earlier in the month 
but have just returned (Sat.) from Florida after a very enjoy¬ 
able vacation, most of which was spent at Daytona Beach. 
Sony that we didn’t get as far south as Miami as it would 
have been nice to see you all. 

Hope that all the family is well and that you all like it 
there. Write me all the news and give my very best regards 
to each one. 

Please sign the enclosed form and I will witness it here. 

Sincerely 

(S.) W r oody Clark 

2 The air mail letter, dated December 20, 1950, set out in the 
second count, was postmarked “Washington, D. C., December, 20, 
1950” at 12 P. M. It was sent in an airmail envelope from W. L. 
Clark 8130 Old Georgetown Rd., Bethcsda, 14, Md. to Mrs. Ruth K. 
Dixon, 3941 N. W r . 12th Street, Miami, Florida (J. A. 4A-5A). 
Such handwritten letter reads as follows (J. A. 5A): 

12-20-50 

Dear Mrs. Dixon, 

I received your letter of Dec. 15d regarding the interest 
check. I have requested that it be prepared and I will forward 
it to you just as soon as I receive it. It should not be but a 
few days. I will expedite it as much as possible. 

Hope that all of you are well and that you will all have a 
lovely Christmas. Best wishes to every one of you. 

Always 

(S.) Woody Clark 


In the third count, it was charged that, for the purpose of 
executing the aforementioned scheme and artifice to de¬ 
fraud, appellant, on or about January 31, 1951, within the 
District of Columbia, placed an envelope duly addressed and 
stamped for mailing, containing a letter, in an authorized 
depository for mail matter to be sent and delivered by the 
Post Office Department (J.A. 5A). 3 

In the fourth count, it was charged that, for the purpose 
of executing the aforementioned scheme and artifice to 
defraud, appellant, on or about April 23, 1951, within the 
District of Columbia, placed an envelope duly addressed 
and stamped for mailing, containing a letter and a check, in 
an authorized depository for mail matter to be sent and 
delivered by the Post Office Department (J.A. 6A-8A), 4 in 

3 The air mail letter, dated January 30, 1951, set out in the third 
count, was postmarked “Washington, D. C. January 31, 1951” at 
12 P. M. (J. A. 5A). It was sent in an air mail envelope from 
W. L. Clark, 8130 Old Georgetown Road, Bethesda, 14, Maryland 
to Mrs. Ruth K. Dixon, 3941 N. W. 12th Street, Miami, Florida 
(J. A. 5A). Such typewritten letter reads as follows (J. A. 6A): 

January 30, 1951 

Dear Mrs. Dixon: 

I received your letter today regarding the interest check and 
at once went to the Continental Office to see about it. I had 
overlooked the matter until your letter came or it would have 
been attended to before this. However, I am assured that you 
will have no more trouble with it and that your check will be 
drawn on the first of May and the first of November in the 
futhcr. The check in the amount of $61.25 which was due you 
on November first will be sent you on the 5th of February and 
then on time thereafter. I will see that the check is mailed 
Air Mail so that there will be no further delay. I sincerely 
hope that my neglect in this matter had not affected our friend¬ 
ship as I have always thought of you and all of your family as 
among the best of my friends and I hope that it can always 
be that way and I would like to continue to handle this through 
my office if it is agreeable to you. 

I can assure you that your check will reach you, certainly 
by February' 7th and that you will have no more trouble. 

With my kindest regards and best to all the family. 

Sincerely, 

(S.) Woody Clark 

4 The air mail letter, dated April 23, 1951, set out in the fourth 
count, was postmarked “Washington, D. C. April 23 1951” at 12:30 
P.M. (J.A. 7A). It was sent in an airmail envelope from W. L. 
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violation of Title 18 TI.S.C. § 1341 (J.A. 2A) 5 (Criminal 
Case No. 1051-52). 

Appellant was arraigned on July 11,1952 and he entered 
a plea of not guilty. On October 13, 1952, a motion to dis¬ 
miss was filed which was, on October 30, 1952, denied (R. 
30-31) and, on November 3, 1952, the case came on for trial 
(P.R. 8) (R. 1-29). c Appellant waived his right to trial by 
jury (R. 3), and, after the facts of the instant case were 
related to the court (R. 3-9), and after the opening state¬ 
ment on behalf of the Government (R. 9-18), it was admitted 
that appellant had mailed the letters herein involved and 
had converted Ruth K. Dixon’s money to his own use (R. 
7-8,16). However, appellant entered a motion for acquittal 
based on the ground that prosecution is barred by the stat¬ 
ute of limitations (R. 18-25). Such motion was denied, with¬ 
out prejudice (R. 24). 

Thereupon, appellant agreed that the instant case should 


Clark, 8130 Old Georgetown Road, Bethesda, 14, Maryland to Mrs. 
Ruth K. Dixon, 3941 N. W. 12th Street, Miami, Florida (J. A. 7A). 
Such handwritten letter reads as follows (J. A. 7A): 

4-23-51 

Dear Mrs. Dixon, 

Enclosed is check covering the payment of interest. Receipt 
for a full year interest will be forwarded on May 1, 1951 with 
other check, you can then receipt for both and return. In the 
future all payments will be on due dates. 

Hastily 

(S.) Woody Clark 

The check, referred to in the fourth count, reads as follows (J. A. 
8A): 

SECURITY BANK 15-80/511 

Washington, D. C. April 23, 1951 No. 1001. 

Pay to the order of —Ruth K. Dixon— 861.25 

SECURITY BANK S61 and 25 cts 
CASHIER’S CHECK 

(signature illegible) 

Vice President. 

5 After the court explained that the face of the jacket contained 
the notation “Should be 1341,” counsel for appellant waived any 
objection to the fact that the indictment designated section 3241 
as the violated statute (J. A. 2A) (R. 18, 20, 21). 

6 It is to be noted that the designation “P.R.” refers to the Pre¬ 
liminary Record and the designation “R” refers to the Record. 
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be decided solely on the question of law involving the statute 
of limitations and the essential facts of the case were stipu¬ 
lated by both the Government and appellant (R. 24, 27, 28). 
It was stipulated that appellant received $3500 from Mrs. 
Dixon in 1941 and converted it to his own use during April 
and May of 1941 (R. 25). It was further stipulated that 
appellant wrote and sent to Mrs. Dixon the letters referred 
to in the indictment (R. 25-26). 7 Following oral argument 
on the motion (R. 28-29), written memorandum were filed 
by the Government and on behalf of appellant (P.R. 8). On 
December 5,1952, the trial court denied appellant’s motion 
for judgment of acquittal and found appellant guilty as 
charged and the case was referred to the Probation Officer 
(R. 32-34) (See: United States v. Clark (D.C. D.C.) (1952), 
108 F. Supp. 389). 

On December 9, 1952, appellant filed a motion for judg¬ 
ment of acquittal non obstanto verdicto or motion for a new 
trial which was argued on January 16,1953 and, on January 
21, 1953, denied (P.R. 9). On January 23, 1953, appellant 
was sentenced to serve a term of imprisonment for a period 
of from one to three years on each of the counts, to run con¬ 
currently (P. R. 6, 9), and from such judgment, appellant 
now brings this appeal (P. R. 7, 9) (R. 35). 

STATUTES INVOLVED 

Title 18 U. S. C. § 1341, the Mail Fraud Statute, provides 
as follows: 

"Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money 
or property by means of false or fraudulent pretenses, 
representations, or promises, or to sell, dispose of, loan, 
exchange, alter, give away, distribute, supply or furnish 
or procure for unlawful use any counterfeit or spurious 
coin, obligation, security, or other article, or anything 
represented to be or intimated or held out to be such 
counterfeit or spurious article, for the purpose of exe¬ 
cuting such scheme or artifice or attempting so to do, 


7 For the full and complete statement of the stipulated facts, see 
Appellant’s Brief at pages 3-4. 
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promises, • * * for the purpose of executing such 
scheme or artifice or attempting so to do, places in any 
post office or authorized depository for mail matter, any 
matter or thing whatever to be sent or delivered by the 
Post Office Department, * # * or knowingly causes to be 
delivered by mail according to the direction thereon, or 
at the place at which it is directed to be delivered by the 
person to whom it is addressed, any such matter or 
thing, shall be fined * * * or imprisoned * # * or both. 
(Emphasis added). 

Appellant contended at the trial and contends now on ap¬ 
peal that the prosecution against him was barred by the 
statute of limitations because such prosecution was not 
brought within three years after he defrauded Mrs. Dixon. 
However, it appears from the tenor of the letters herein in¬ 
volved that appellant made use of the mails in continuance 
of the fraud or for the purpose of aiding in the retention of 
its fruits, intending thereby to assure his victim or to lull 
her into a false sense of security or into inaction so that she 
would postpone the taking of action with respect to her loss 
and therebv delav discovers of the fraud. That such activi- 
ties is encompassed within the provisions of the Mail Fraud 
Statute is supported by numerous decisions of the courts. 

1. The use of the mails in furtherance of a fraudulent 
scheme is a criminal offense .° In Crosby v. United States 
(C.C.A. 10) (1950, 183 F. 2d 373, cert, denied 340 U.S. 906, 
it is stated, inter alia, that (183 F. 2d at 374): 

The elements which constitute the offense are the for¬ 
mation of a scheme to defraud and the use of the mails 
in furtherance thereof. 

In the instant case, the formation of a scheme to defraud 
is admitted. Likewise, the use of the mails is admitted. The 
question presented therefore, is whether the use of the mails 


9 Congress, under its power to establish post offices and post roads, 
Article 1, § 8. United States Constitution has full control of the mails 
and may forbid their use in the execution of schemes to defraud. 
Bogy v. United States (C.C.A. 6) (1938) 96 F. 2d 734 at 737, cert, 
denied 305 U. S. 608. 
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was in furtherance of the scheme. The same question has 
been before the courts on numerous occasions. 10 

The Court of Appeals for the Ninth Circuit in Mitchell v. 
United States, (1912), 196 F. 874, cert, denied 226 IT.S. 
611, in construing R.S. 5480, held (196 F. 2d at 878): 11 

It is contended that all the elements of the offense 
charged must fall within the period of the statute of 
limitations, namely, three years. No authority is cited 
to sustain this proposition, and we find it without 
merit. The plaintiff in error was not indicted for 
devising a scheme or artifice to defraud. He was 
charged with using the mails in pursuance of such a 
scheme. The statute provides that, “if any person hav¬ 
ing devised or intending to devise any scheme or artifice 
to defraud” by means of the United States mails, shall 
place in or receive from any post office of the United 
States any letter or package, he shall be punishable, etc. 

To hold otherwise would lead to the absurd conclu¬ 
sion that one might devise a scheme to defraud by the 
use of the mails, then lay it aside for three years, and 
thereafter proceed to carry it out with impunity. • • # 

In Fournier v. United States (C.C.A. 7) (1932), 58 F. 2d 
3, the court stated, in a case brought under Title 18, IT.S.C. 
(1940), § 338, 35 Stat. 1130 (58 F. 2d at 6) : 12 

# # # Moreover, it is not the date the scheme was de- 


10 For the cases in this jurisdiction dealing with the Mail Fraud. 
Statute in general, see: Curley v. United States (1947); 81 U. S. 
App. D. C. 389, 160 F. 2d 229, cert, denied 331 U. S. 837, reh. 
denied 331 U. S. 869, 870; Deaver v. United States (1946), 81 U. S. 
App. D. C. 148, 155 F. 2d 740, cert, denied 329 U. S. 766; Haqner 
v. United States , 60 App. D. C. 335, 54 F. 2d 446, aff’d. 285 U. S. 
427 (1932); Hyde v. United States (1910), 35 App. D. C. 451, aff’d. 
225 U. S. 347 (1912). 

11 R. S. § 5480, March 2, 1889, c. 393, § 1, 25 Stat. 873, read 
in pertinent part as follows: “If any person having devised * * * 
any scheme or artifice to defraud * * * shall in and for executing 
such scheme * * * place or caused to be placed, any letter * * * 
in any post office * * * to be sent or delivered * * * shall upon 
conviction, be punishable * * 

^ 12 Title 18 U.S.C. (1940) § 338 (Mar. 4, 1909, c. 321, § 215), 35 
Stat. 1130, read in pertinent part, as follows: 

Whoever, having devised or intended to devise any scheme 
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vised that is important. The mailing of the letters in 
furtherance of the fraudulent scheme is the fact, the 
proof of which is essential to the completion of the 
offense. The date of the mailing of the letter starts 
the running of the statute of limitations. * * # 

And, in United States v. Graham (C.C.A. 2) (1939), 102 
F. 2d 436, cert, denied 307 U. S. 643, reh. denied 308 U. S. 
632, it has held, inter alia, that (102 F. 2d at 444): 

* * * In like manner the evidence disposes of the con¬ 
tentions of appellants, Comer and Heed, that their 
prosecution is barred by the statute of limitation. The 
letters on which the three counts in the first indictment 
were based were all shown to have been delivered within 
three years next preceding the finding of the indict¬ 
ment. * * * 

Then, in United States v. Riedel (C.C.A. 7) (1942), 126 
F. 2d 81, the court reasoned as follows (126 F. 2d at 82-83): 

* * * More serious is the question raised by defendant 
that the scheme was completed when the second neces¬ 
sary step, to-wit, the use of the mails in furtherance of 
said scheme occurred. In short, it is defendant’s con¬ 
tention that the mails were not used in furtherance of 
the scheme to defraud. While denying that there was 
a scheme to defraud, he also argues that, as a matter 
of law, it (the scheme to defraud) must have been over 
before the letters or cards were mailed, and, therefore, 
the mailing was not in furtherance of the scheme to 
defraud. 

The ruling; on this contention turns on a studv of 
the facts. If the scheme to defraud were over, or had 
been abandoned, there could be no use of the mails in 
furtherance of it. The words “in furtherance of” as 
applied to the scheme may be established only when 
the scheme is still in existence. 

We are satisfied, however, that the evidence shows, 
and rather clearly, that the scheme was not over. A 

or artifice to defraud, or for obtaining money or property by 
means of false or fraudulent pretenses, representations, or 
promises * * * shall, for the purpose of executing such scheme 
or artifice or attempting so to do, place, or caused to be 
placed, any letter, * * * in any post office * * # of the United 
States * * * shall be fined not more than $1000, or imprisoned 
not more than five years, or both. 
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scheme to defraud may well include later efforts to 
avoid detection of the fraud. A fraudulent scheme 
would hardly be undertaken save for profit to the 
plotters. Avoidance of detection and prevention of 
recoverv of monev lost bv the victims are within, and 
often a material part of, the illegal scheme. Further 
profit from the scheme to defraud, as such, may be over, 
and yet the scheme itself be not ended. (Emphasis 
added.) 

Furthermore, it was held in United States v. Wernes 
(C.C.A. 7) (1946), 157 F. 2d 797 at 799, that: 13 

In setting up the defense of the Statute of Limita¬ 
tions, appellants assert that there was no proof of any 
sale of a security within three years of the indictment, 
which was returned June 22, 1944, and that such sales, 
if any, all took place prior to August 1940, when the 
last investment was made in the limited partnership, 
after which time no effort was made by appellants to 
obtain further funds from the limited partners, and 
further, that letters set forth in the indictment to sus¬ 
tain the use of the mails in furtherance of a scheme to 
defraud, dated July, 1941 on, were all sent after the 
scheme, if any, had been fully executed and completed, 

13 For additional eases dealing with the doctrine of “furtherance,’' 
see: Salinger v. Loisel, 265 U. S. 224 (1924); United States v. 
Kenofskey, 243 U. S. 440 (1917); United States v. Earnhardt 
(C.C A. 7) (1946), 153 F. 2d 472, cert, denied 328 U. S. 858; United 
States v. Carmthers (C.C.A. 7) (1945), 152 F. 2d 512 at 516-517, 
cert, denied 327 U. S. 787, reh. denied 327 U. S. 817, 819; Dunham 
v. United States (C.C.A. 5) (1942), 125 F. 2d 895 at 896; United 
States v. Lome (C.C.A. 7) (1940), 115 F. 2d 596, cert, denied 311 
U. S. 717; Muench v. United States (C.C.A. 8) (1938), 96 F. 2d 
332 at 335; United States v. Durbin (C.C.A. 2) (1937), 93 F. 2d 
499 at 504, cert, denied 303 U. S. 646; Smith v. United States (C.C.A. 
5) (1932), 61 F. 2d 681; Brady v. United States (C.C.A. 9) (1928), 
26 F. 2d 400 at 401; Barnes v. United States (C.C.A. 8) (1928), 25 
F. 2d 61 at 63-64; Munch v. United States (C.C.A. 5) (1928), 24 
F. 2d 518 at. 519; Neudngham v. United States (C.C.A. 3) (1925), 4 F. 
2d 490 at 492, cert, denied 268 U. S. 703; Bowers v. United States 
(C.C.A. 9) (1917), 244 Fed. 641 at 64S; Trent v. United States 
(C.C.A. 8) (1916), 228 Fed. 648 at 650; Farmer v. United States 
(C.C.A. 2) (1915), 223 Fed. 903; United States v. Main (D. C. 
Tex.) (1939), 28 F. Supp. 550 at 554; Cf. United States v. Baker 
(C.C.A. 2) (1931), 50 F. 2d 122 at 123, wherein the mailing of the 
letter in Count II therein, had taken place more than three years 
before the indictment was found. 
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lienee were not in furtherance of it. This contention 
overlooks the fact, fully discussed by this court in 
United States v. Riedel, 7 cir., 126 F. 2d 81, that a 
scheme to defraud may well include later efforts to 
avoid detection of the fraud. * * * There is ample 
evidence to indicate a continuation of activities de¬ 
signed to prevent too much complaint or inquiry even 
after attempts to obtain further money from the limited 
partners had ceased, and the “mailings” fall within 
this period of continued activity and cannot be said 
to be not “in furtherance” of the scheme. # * * 

It is, therefore, manifestly clear that the law is now well- 
settled that the use of the mails in furtherance of a scheme 
or artifice to defraud is a criminal offense. The cases cited 
hereinabove have particular applicability in the instant case 
even though they dealt with prosecutions brought under 
former statutes because the provisions of Title 18 U.S.C. 
§ 1341 are essentially similar to those of the prior enact¬ 
ments. 

2. Letters designed to “lull” the victim are in further¬ 
ance of the scheme. The law is likewise well-settled that 
the use of the mails to assure the victim or to lull her into 
a false sense of security or into inaction is within the pur¬ 
view of the Mail Fraud Statute, even though the victim has 
already parted with her money. The leading case on this 
principle is Freeman v. United States (C.C.A. 7) (1917), 244 
Fed. 1 , cert, denied 245 U. S. 654, wherein the court said, 
inter alia, (244 Fed. at 9): 

The scheme alleged, being one for obtaining money 
through the fraudulent representations and practices 
set forth, the use of the mails, even after the money is 
received, for the purpose of assisting in retaining the 
money, or to convey to the victim assurances calculated 
to lull him into inaction and to postpone, perhaps 
indefinitely, his taking action in respect to his loss, is 
within the purview of the law which condemns deposit¬ 
ing in or taking from the mails any letter, etc., for the 
purpose of executing any scheme to defraud. 

The same principle was expounded in Mitchell v. United 
States (C.C.A. 10) (1942), 126 F. 2d 550, cert, denied 316 
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IT. S. 702, roll, denied 324 U. S. 8S7, wherein the court stated, 
inter alia, (126 F. 2d at 554): 

It is well established that the use of the mails after 
the scheme has been fully consummated and completed 
in all of its parts cannot supply the essential ingredient 
for an offense under Section 215, 18 U.S.C.A. § 338 
(Citations omitted). But as this court observed in 
Mitchell v. United States (118 F. 2d 653), an entirely 
different situation is presented when the indictment 
charges, as it does here, that the scheme so devised was 
a continuing scheme which included as an essential 
element thereof the approval and recordation of the 
assignment of the leases sold, and the return of the 
same to the purchaser, and that the use of the mails 
was contemplated and were used to accomplish this 
purpose. (Citations omitted.) Or where it is charged, 
as here, that the mails were used for the purpose of 
lulling the victims into a false sense of security to 
avoid apprehension. (Citations omitted) (Parenthesis 
and emphasis added.) 

And, in United States v. MacAlpine (C.C.A. 7) (1942) 
129 F. 2d 737, it was held, inter alia, (129 F. 2d at 739-740) : 14 

* * # Even though the scheme be successfully perpe¬ 
trated by obtaining the victim’s property it still may he 
important to the schemer’s purpose to adopt a method 
by ivhich the victim may he lulled into a sense of secur¬ 
ity, or kept in the dark as to the true situation. Such 
activities, however, would not constitute a new scheme 
they w’ould merely serve in aid of the old. In other 
words, the methods and means employed to accomplish 
the object of a scheme to defraud are limited only by the 
ingenuity of the originator. (Emphasis added). 

Thus, it is seen that the use of the mails in an effort to 
assure the victim of the good intentions of the malefactor 


14 See also: United States v. Bowcott (C.CA. 7) (1948), 170 F. 2d 
173 at 175, cert, denied 335 U. S. 911; Marshall v. United States 
(C.CA. 9) (1944), 146 F. 2d 618; Blue v. United States (C.C.A. 6) 
(1943), 138 F. 2d 351, cert, denied 322 U. S. 736; Davis v. United 
States (C.C.A. 6) (1942), 125 F. 2d 144; Bogy v. United States 
(C.CA. 6) (1938), 96 F. 2d 734 at 740, cert, denied 305 U. S. 608; 
McNear v. United States (C.C.A. 10) (1932), 60 F. 2d 861; and 
Lewis v. United States (C.C.A. 9) (1930), 38 F. 2d 406. 
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or to lull the victim into a false sense of security or into 
inaction has uniformly been held bv the courts to be the use 
of the mails in furtherance of the fraudulent scheme. The 
use of the mails, therefore, with such objectives in mind 
constitutes a criminal offense. 

3. The instant case is not barred by the statute of limita¬ 
tions and appellant teas properly convicted. Appellant, in 
effect, is contending that the letters which he sent to his vic¬ 
tim in 1950 and 1951, which letters are innocent on their 
face, had no relationship with his admitted scheme to de¬ 
fraud. He claims that the scheme had reached fruition 
when he received the money from Mrs. Dixon in 1941, that 
his use of the mails cannot constitute a criminal offense and 
that the instant prosecution was barred by the statute of 
limitations. Title 18 U.S.C. § 3282. 15 


15 A. Appellant relies on Kann v. United States. 323 U. S. 88, 
157 A.L.R. 406 (1944) (Br. at p. 10); Stapp v. United States (C.C.A. 
5) (1941), 120 F. 2d 898, (Br. at pp. 12-13); Spillers v. United 
States (C.C.A. 5) (1931), 47 F. 2d 893, (Br. at p. 13); and United 
States v. }fcKay (D. C. Mich.) (1942), 45 F. Supp. 1001, (Br. at 
p. 12). These cases are not in point because the use of mails 
therein consisted of the mailing of checks between certain banking 
institutions after the fraud was completed. It is to be noted that in 
the Kann case, supra, the Supreme Court said, inter alia , (323 U. S. 
at 94-95): “* * * Also to be distinguished are cases where the use 
of the mails is a means of concealment so that further frauds 
which are part of the scheme may be perpetrated (footnote omitted) 
* * *. And see United States v. Citrin (D. C. N. Y.) (1945), 58 F. 
Supp. 766. cited by appellant (Br. at p. 13), wherein the Kann case 
is distinguished and the accused found guilty of using the mails in 
furtherance of a kiting scheme; see also Decker v. United States 
(C.C.A. 4) (1944), 140 F. 2d 378, cited by appellant (Br. at p. 11). 
For a discussion of the limitations of the Kann case, see United 
States v. Sheridan, 329 U. S. 379 at 386-389 (1946) (Br. at p. 12) 
and United States v. Earnhardt (C.C.A. 7) (1946), 153 F. 2d 472 
at 474, cert, denied 328 U. S. 858. 

B. Dyhre v. Hudspeth (C.C.A. 10) (1939), 106 F. 2d 286, cited 
by appellant (Br. at p. 13), involving a war veteran who was 
afflicted with tuberculosis and who had repaid all his victims, is not 
in point because the use of the mails was there found to be a 
separate transaction and not connected with the fraudulent mis¬ 
representations. C.f. Bauman v. United States (C.C.A. 5) (1946), 
156 F. 2d 534, cited by appellant (Br. at p. 13), wherein the Dyhre 
case is distinguished when the fraud goes also to the person whose 
name is forged to the check as well as to the person defrauded by 
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However, appellant has overlooked a very important as¬ 
pect of the instant case, to wit, the charge against him. Ap¬ 
pellant was not charged with committing fraud nor with 
committing false pretenses. Appellant was charged and 
convicted of violating the following pertinent provisions of 
Title 18 U.S.C. §1341: 

Whoever, having devised * # * any scheme or artifice 
to defraud * • * , for the purpose of executing such 
scheme or artifice or attempting so to do, places in any 
post office or authorized depository for mail matter, any 

matter or thing * * # shall he fined # * or imprisoned 

• • • 


Therefore, it is clear that the instant case is not barred 
by the statute of limitations. The mere reading of the rec¬ 
ord shows that the letters which appellant sent to his vic¬ 
tim were in furtherance of his foul scheme. The stipulated 
facts (Br. at p. 3-4) relate how appellant in 1941 as the then 
District Manager for a local insurance company, maliciously 
suggested to Mrs. Dixon, then a recent widow, that she re¬ 
invest the proceeds of two insurance policies written by ap- 

the misrepresentations. Also compare United States v. Kuiken 
(D. C. Tex.) (1951), 101 F. Supp. 929, cited by appellant (Br. at 
p. 13), wherein the trial court held the Dyhre case to be in conflict 
with all subsequent cases. 

C. Reining v. United States (C.C.A. 5) (1948), 167 F. 2d 362, 
cert, denied 335 U. S. 830, cited by appellant (Br. at p. 13), is not 
in point because the use of the mails in the two counts therein which 
were reversed involved the mailing of leases to parties who had 
loaned money to the accused on open notes and not as a result of 
any scheme. United States v. Procter & Gamble Co. (D. C. Mass.) 
(1942), 47 F. Supp. 676 at 679, cited by appellant (Br. at p. 6), 
is of no assistance because the opinion is not sufficiently clear as to 
when the mails were used. United States v. Ames (D. C. N. Y.) 
(1941), 39 F. Supp. 885, cited by appellant (Br. at p. 6), is not in 
point because the Government there admitted that the use of the 
mails had taken place more than three years prior to the indictment. 

D. The argument (Br. 7-10) that, by using the mails to hinder 
or prevent his apprehension, trial or punishment, appellant became 
his own accessory after the fact is without merit. In the first place, 
the statutes prohibit, not criminal self-service, but the giving of 
comfort or assistance to the principal offender. Title 18 U.S.C. 
§ 3. District of Columbia Code (1951), § 22-106. Then too, appel¬ 
lant is charged with a separate offense, not with merely covering 
up his former deeds. 
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pellant’s company on the life of Mrs. Dixon’s husband, to¬ 
gether with a smaller amount, with appellant’s company. 
Appellant received the money, totally $3500, from the widow 
and converted it to his own use, giving in exchange therefor 
an investment agreement, upon which agreement the signa¬ 
ture of the authorized signatory of the insurance company 
was forged. 

By the terms of the agreement, Mrs. Dixon was to receive 
semi-annual interest checks, which checks were regularly 
paid by appellant out of his own funds, until 1950, when 
Mrs. Dixon was residing in Florida. Prior to such time, how¬ 
ever, appellant’s employment with the insurance company 
had terminated and appellant furthered his malfeasance by 
failing to disclose his above-mentioned dealings with Mrs. 
Dixon and by persuading her to cash her War Bonds instead 
of withdrawing some or all of her “invested” funds at a 
time when she apparently was in need of a rather large 
amount of cash. Then, in 1950, when the semi-annual checks 
were not regularly received, Mrs. Dixon wrote to appellant 
inquiring as to the delay and advising that she was going to 
take the matter up with the insurance company. Thereupon, 
appellant wrote a friendly, personal letter in which he en¬ 
closed some type of form which Mrs. Dixon was to sign 
(J. A. 3A). Then, on December 20,1950, and again on Jan¬ 
uary 30,1951, appellant wrote his victim to explain why the 
checks had not been received and promising that they would 
be sent promptly thereafter (J.A. 5A-6A), and on April 23, 
1951, presumably without knowing that Mrs. Dixon had 
written to his former company, appellant wrote to her and 
sent her a check covering the payment of interest (J.A. 
7A-8A). 

There is no doubt that appellant wrote his letters to Mrs. 
Dixon in furtherance of his fraudulent scheme. In the first 
place, such scheme included the payment of semi-annual in¬ 
terest checks and, therefore, the scheme was not at an end 
at the instant appellant converted Mrs. Dixon’s money to 
his own use because the scheme also embraced steps to make 
the conversion effective. Then, appellant made use of the 
United States mails in order to assure her that all was well 
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in Washington, and to lull her into a false sense of security. 
Furthermore, he made use of the mails in order to lull her 
into inaction because she had warned him that she was going 
to take the matter up with the insurance company. The 
letters herein concerned, which appellant admits sending, 
were dispatched in the futile effort to postpone, perhaps in¬ 
definitely, the disclosure of the scheme which appellant ad¬ 
mits devising. The law is now well-settled that such activi¬ 
ties are within the purview of the Mail Fraud Statute under 
which appellant was properly charged, tried and convicted. 
j Freeman v. United States, supra; Mitchell v. United States, 
supra; United States v. Mac Alpine, supra; Crosby v. United 
States, supra; Mitchell v. United States, supra; Fournier v. 
United States, supra.; United States v. Graham, supra.; 
United States v. Riedel, supra.; United States v. Wernes, 
supra. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 

Martin J. McNamara, 

William J. Peck, 

Lewis A. Carroll, 

Assistant United States Attorney . 
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STATEMENT OP QUESTION INVOLVED 

The defendant was convicted for alleged violation of 
the Mail Fraud Statute. 

The undisputed evidence was to the effect that the 
fraud alleged in the indictment was fully accomplished in 
June, 1941. 

The prosecution, to escape effect of Statute of Limita¬ 
tions, alleged in the indictment and offered proof that de¬ 
fendant mailed letters to complainant in 1950-51, the pur¬ 
pose of which was to conceal from the complainant the 
fraud fully accomplished in 1941. 

QUESTION: Can the Statute of Limitations be so 
avoided? 
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Foe the District of Columbia Circuit 

No. 11,693 

Woodruff L. Clark, Appellant 

v. 

United States of America, Appellee 

Appeal from the United States District Court 
for the District of Columbia 

APPELLANT’S REPLY BRIEF 

ARGUMENT 

The Brief filed by Appellee indicates a misconception 
of appellant’s position in this case. 

Under 1(1) the Appellee suggests: 

“The use of the mails in furtherance of a fraudulent 
scheme is a criminal offense.” 
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The Appellant makes no contention that the Statute 
(Section 1341, Title 18, U.S.C.) does not offer a proper 
basis for prosecution in an appropriate case. Moreover, 
the Appellant readily concedes the fact that there are 
many instances that offer a sound basis for a prosecution 
under such Statute. It follows, therefore, that no pur¬ 
pose is served in setting forth by footnote or otherwise, 
as was done at Page 7, (Appellee’s Brief) a list of cases 
brought under the Mail Fraud Statute, no one of which 
cases has any applicability to this case. 

Appellant concedes that if in 1941 or within three years 
thereof, he had not accomplished the conversion and dur¬ 
ing that period wrote letters to further the accomplish¬ 
ment of that conversion that there would be a case made 
out under the statute here involved if the prosecution was 
brought within the limitation period. Such is not the situ¬ 
ation in this instance. 

The indictment charges as indicated in the charging 
portion of Count 1 of the indictment (App. 2A-3A) and 
as set forth at Page 8-9 of Appellant’s original brief 
clearly alleges that the scheme and artifice was to get Mrs. 
Dixon’s money and convert it to his own use and that the 
representation as to what was to be done with the money 
was a false pretense for that purpose. The evidence 
under the stipulation clearly indicated that the purpose 
was accomplished then and there in 1941 so that there 
remained nothing to be done by the use of the mail or 
otherwise that would facilitate the accomplishment of the 
fraud. It follows, therefore, that no citation of a list of 
adjudicated cases as was done at Page 7 (Appellee’s 
Brief) and which cases have no parallel, will serve to an¬ 
swer the very fundamental question that is presented in 
this appeal. 

The Appellant’s position simply stated is that there is 
no connection between the fraud charged as intended to 
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be accomplished and which was in fact accomplished in 
1941 and the letters which were mailed in 1950 and 1951. 

The Appellee also urges under 1(2): 

“Letters designed to ‘lull’ the victim are in further¬ 
ance of the scheme.” 

The cases cited by the Appellee as indicated in the por¬ 
tion quoted from Mitchell vs. U. S. (C.C.A. 10) (1942), 126 
F.2d 550, cert, denied, 316 U.S. 702, Eeh. denied 324 U.S. 
887, do not sustain the “lulling” theory advanced by the 
Appellee or any other theory on which this instant prose¬ 
cution can be sustained. 

The Mitchell case (supra) at page 554, and quoting from 
Mitchell vs. U. S., 118 F.2d 653, points out: 

“• • • an entirely different situation is presented 
when the indictment charges, as it does here, that the 
scheme so devised was a continuing scheme which in¬ 
cluded as an essential element thereof the approval and 
recordation of the assignments of the leases sold, and 
the return of the same to the purchaser; and that the 
use of the mails was contemplated and were used to 
accomplish this purpose. (Cases cited) Or where it 
is charged, as here, that the mails were used for the 
purpose of lulling the victims into a false sense of 
security to avoid apprehension (Emphasis sup¬ 
plied). 

The Courts attention is again directed to Count 1 of 
the indictment, (App. 2A-3A) setting forth the charging 
portion for all counts of the indictment, a reading of 
which readily discloses that it is not charged that the mails 
were used for the purpose of lulling the complainant or 
any others into a false sense of security to avoid appre¬ 
hension. The fact is that the transaction is an isolated 
one and it is not charged nor was there any evidence of¬ 
fered that this was more than an isolated transaction. It 
follows therefore that it cannot be contended under the 
charge contained in the indictment that the Appellant had 
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in mind defrauding the complainant in other respects or 
other people in a manner similar to that followed in the 
instant isolated case. 

The case of Kndewitch vs. U. S., 336 U.S. 440, 443, 
points out that there cannot be additional conspiracies 
conceived as being contained within the indictment when 
such are not charged. 

In the case of U. S. vs. Rosenblum, 176 F.2d 321, 332, 
the Seventh Circuit speaking through Circuit Judge Ker- 
ner stated: 

“The only possible basis for the consideration of such 
evidence on the conspiracy charge was the theory ad¬ 
hered to by some courts, see United States v. Krule- 
witch, 2 Cir., 167 F.2d 943, 948; United States v. Gold¬ 
stein, 2 Cir., 135 F.2d 359; Murray v. United States, 
10 F.2d 409 that there necessarily was an agreement 
among the alleged conspirators to conceal the viola¬ 
tion after as well as before the illegal plan is consum¬ 
mated. I believe this theory has now been definitely 
discarded. Krulewitch v. United States, 336 U. S. 
440, 443, 69 S.Ct. 716.” 

The only possible basis for sustaining the conviction 
in the instant case would be that the indictment instead of 
charging as it does in fact actually charge a different 
scheme where it was alleged that the conduct complained 
of was a continuing one for the purpose of lulling the 
complainant into a sense of security with the view of fur¬ 
ther frauds either on her or others. Such is not the 
charge contained in this indictment. 

The chart upon which this case must rest is the indict¬ 
ment here before the Court which charges the fact that 
the defendant had a scheme by misrepresentation to get 
the money of the complainant. The facts disclose that he 
accomplished this purpose and there remained nothing to 
be done through the mail or otherwise. It became im¬ 
portant in accomplishing something that was already ac¬ 
complished. 
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CONCLUSION 

For the reasons indicated in Appellant’s Brief and in 
this Reply Brief it is urged to the Court that the Judg¬ 
ment in this cause should be reversed. 

Respectfully submitted, 

William H. Collins 
Attorney for Appellant 
Woodruff L. Clark 
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